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I. The Trial Court erred in not instructing the jury on 
unlawfully entry (D.C. Code §22-3102) as a lesser included 


offense to Counts One and Two. 


II. The Trial Court abused its discretion in not granting 


to Appellant a hearing on his request for a continuance. 


IIt. Appellant did not receive a proper competency hearing 
nor has his previous adjudication of incompetencey ever been 


altered. 


1/ Since the entire transcript in this case is but 50 pages 
long, the Appellant asksthat the entire transpript — o 
be read in connection with this appeal. 


JURISDICTIONAL STATEMENT . 
STATE OF CASE 2» « « « « « 
SUMMARY OF ARGUMENT . ~- « 
ARGUMENT ¢ 
1. THE TRIAL COURT ERRED IN FAILING TO INSTRUCT THE 


JURY ON THE LESSER INCLUDED OFFENSE OF UNLAWFUL 
ENTRY TO COUNTS ONE AND TWO OP THE INDICTMENT. 
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THE NECESSITY FOR A DISPUTED FACTUAL ELEMENT, 
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COUNT TWO 


COUNT ONE eee ee © oe 


THE APPLICATION OF RULE 52. « « «© « « « © «@ 


THE TRIAL COURT ABUSED ITS DISCRETION WHEN IT 
REFUSED TO GRANT APPELLANT... -« « + 0 e:¢ «© 


IIY APPELLANT HAS NOT RECEIVED A PROPER HEARING AS 
TO HIS COMPETENCE TO STAND TRIAL. -. 6 « - 
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STATUTES AND REGULATIONS 
United Sta*es Code Title 26 Sec. 720 
District o¥ Columbia Code Sec. 22 


District of Columbia Code Sec. 22-1601 


(Conecinucd) 


Procedure Rule 30- 


Frocedure Rule 31(c) 


Title 22, 


Title 22, 


STATUTES AND RULES INVOLVED 


District cf Columbia Code, Section 1801, provides: 


thoever shall, either in the night or 
in the day-time, break and enter, or enter 
without breaxing, any dweiling, bank, store, 
warehouse, shop, stable, or other building, 
Or any apaxtment or room, whether at the 
time occupied or not, or any steamboat, 
canal boat, vessel, or other watercraft, or 
railroad car, or any yard where any lumber, 
coal, or other goods or chattels are de- 
posited and kept for the purpose of trade, 
with intent to break and carry away any 
part thereof or any fixture or other thing 
attached to or connected with the same, or 
to conmit any criminal offense shall be 
imprisoned for not more than fifteen years. 


District of Columbia Code, Section 3102, provides: 


Any person who, without lawful auth- 
ority, shall enter, or attempt to enter, 
any public or private dwelling, building 
or other property, or part of such dwell-. 
ing, building or other property, against 
the will of the iawful occupant or of the 
person lawfully in charge thereof, or 
being therein or thereon, without lawful 
authority to remain therein or thereon 
shall refuse to ouit the same on the de- 
mand of the lawful occupant, or of the 
person lawfully in charge thereof, shall 
be deemed guilty of a misdemeanor, and on 
conviction thereof shall be punished by a 
fine not exceeding $100 or imprisonment in 
the jail for not more than six months, or 
both, in the discretion of the court. 


FEDERAL RULES OF CRIMINAL PROCEDURE 


Rule 30, provides: 


At the close of the evidence or at 
such cax.ier time during the trial as the 
court reasonably directs, any party may 
file written requests that the court 
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JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of conviction entered 
on March 28, 1966, in the United States District Court for the 


District of Columbia in the case of United States of America 


versus Thomas E. Blunt (Criminal Action No. 1083-64). Jurisdic- 


tion of this Court is founded upon 28 U.S.C. §1291. . Notice of 
appeal was filed with the District Court on March 29, 1966, in 
the form of an application to proceed without prepayment of costs. 


The application was granted the same day. 


STATEMENT OF THE CASE 


The appellant was indicted by the grand jury on two counts 


of housebreaking (D.C. Code §22-1801) and one count of larceny 


(D.C. Code §22-2201). The first count alleged that the appellant 
entered the dwelling of John E. Gutridge (at 1444 Taylor, North- 
west) with intent to steal on October 16, 1964. The seepnd count 
alledged the s2amé offense on the same day at the dwelling of 
Lewrence C. Carter (at 1442 Taylor Street, Northwest). The third 
count 2lleged the larceny of $180 in money of Mr. Carter on the 
same day. ‘Trialiwas held on Pebruary 14, 1966, before a jury 
which found the Appellant guilty 2s to the first two counts 
(housebreaking) but not guilty 2s to the third (larceny). The 
Appellant wes sentenced on March 28, 1966, to terms of three to 
nine years on eech count, the sentences to run comgcurrently. 
Notice of appe2l' was filed the following day in the form of an 
application to proceed without prepayment of costs, and that 
application was granted on the same dy. 

At trizl the only witnesses presented by the Government 
were the two houscholders (Mr. Carter and Mr Gutridge) and a 
aetective for the Metropolitan Police Department, Augustine 
Anastasi. The Appellant did not offer any witness of his own, 
nor @id he testify or present 2ny other cvidence. His sole 
affirmative defense was that he had not formed the requisite intent 


to be found guilty of housebreaking. (Tr. 5,633) 


wy De 


Mr. Carter, the resident at 1442 Taylor Street, North- 


west, testified that he was at home on October 16, 1964 (Tr. 7) and 


noticed that the windows of his neighbor's house (Mr. Gutridge at -. 
1444 Taylor Street) were unaccountably opened. (Tr 8). Mr. Carter 
noticed that it was raining and neither he nor his wife had seen 
anyone at home at the Gutridge's since that morning. Mr, Carter 
called out but got no response, (Tr. 8) although he did hear what 
he called a rumbling noise in the Gutridge house which he des- 
cribed as "...like they were turning over things end @ general 
noise". (Tr. 9). The police were called by Mr. Carter and when 
they arrived some of them entered thc Gutridge house. Mr. Carter 
next testified that a while later he cbserved the Appellant 
coming down the stairs in Mr. Carter's house and his: arrest by 
Detective Anastasi who wns coming up the stairs (tr. 11). He 
also testified that his house and the Gutridge house) are adjacent 
row structures and that access to one from the other is possible 
over the sooves of both through their respective sun’ decks, (TR.11- 
12). 

Upon going back in his own house just before the arrest, 
Mr. Carter testified that he saw the reflection of a single human 
form on the stairs and heard a2 “commotion" which oaewes like 
there was one or two people running around, something like that; 
it could have been just one". (Tr 13-14) Mr. eavtey aid not see 
a second person upstairs with the Appellant. (Tr 14). Aftcr the 
police had made a search of the upstairs portion cf the Carter 


house, Mr Carter went upstairs and discovered, in the presence of 
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the police, that $180 wes missing from his billfold which had been 
placed on his @resser upstcirs prior to the alleged entrance of 
the Appellant into his house. (Tr. 13,18) Mr. Carter testificd 
that in so far as he knew <he missing $180 was not found upon 
the Appellant been recurned to him by the time of tricl 
ome 16 months 2fter the event. (Tr. 16) Mr. Carter also testi- 
fied that he had act given the Appellant permission to come in 


through the top of his house. 


Metropolitan Police Department. He 
zt 1042 Taylor S-reet in response to a 
steps in 1:44 Taylor Strect. 
Antter house, the witness hcard 2 "commotion" above, 
announecd his idcntify 2s 2 police officcr and ordercd whomever 


wes making the commotion to come Gown. (Tr. 19-20). There was 


no response to this challenge, other than further commotion. 


Upon investigation 2c thc cop of the house, Detective Anastasi 
discovered thac 2 “skylight” wrs opcned and he concluded that 
the presumed intruécrs h2d fled by that exit. (Tr. 20) At about 
the samc time, Mr. Cartcr, the resident at 1442 Tayler Street, 
came into 144% and told the detective at "they", meaning the 
person of persons who h22 been in 1742 and left by the skylight, 
had cntcred Mr. Carter's house.The De ec ive ‘hen left 1444, 
entered 1442 and startel up the st2irs. He again challenged the 


unknown intruder or intruders. On this sccasion the Appellant 


appeared on the stairs and was placed under arrest. (Tr. 20-21) 
Immediat@ly after, Appellant was 2zrrested he was searched 


by Detective Anastasi who found on him 2 screwdriver and two 


hinge pins.(Tr. 22) The latter werc admitted in evidenee as 


aving been removed from the back servcen docr of Mr. Gutridge's 

residence. (Tr. 24-25) The $180 missing from Mr. Carter's billfolda 
was not found cn the Appellant. (Tr. 25) | 

The third and last witness «co be heard at the crial was 
John E. Gutridge, the resident at 1lé44 Taylor Strect, N.W. (Tr. 27-8) 
Mr. Gutridge stated he got home from work on October 16, 196% at 
about 6:30 in the cvening after having been notifica by the police 
of the events already described. Mr. Gut¥iege noticed thae. the 
house had been entered - the back door had been taken off its 
hinges, the front window broken, and the upstairs ransacked. He 
stated: , 

---mMy topcoat for cone thing wes put 

in a suitcase and a vacuum cleaner 


next to it as though it were ready for 
somebody to take them. (Tr.29) 


There was nothing missing from his house however. (Tr. 29) 

At that point the Government rested its case. (Tr. 30) 
A motion for directed verdict was denied (Tr. 30-1) ana Appellant's 
counsel stated that only the ‘ppéllant would testify for the 
adcfense. After 2 recess, a bench conference was held the result 
of which was that the Appellant would be permitted to address the 
Court with the jury absent. *. colliquy between the Appellant and 
che Court followed - covering pages 33 through 37 of the transcript- 
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desing which tho Appellest made several coquests snd statement, 


i.e. 
testify that he “only unlowfully 
ha@ not failcd to ococperate with 
attorneys but that the 2ttorncys 


withdraw, (fr. 35-6) that he had 


once in six monchs, (Tr. 36) and 


another 2ttorney but he had some 


him. (Tr. 36) 


The requests were 


thane he wentce 2 consinutnce co obtain witnesses who would 


enterca” (Tr. 33-32), that he 
his five court appointed 
had always had an excuse to 

only scen his present counsel 
shat he 


didn't want to get 


fricnds whe were going to hire 


denied by the Court énd, 


= conferécncee with counsel he clected not to cake the stand 


ana to rest his case. (Tr. 37). 


Before commencement of closing rgrguments, the Government 


requested an instruction with respect to aider and abetor in the 


third count (Tr. 37) 


charge. (Tr. 38). 


The defense Cid not rcqust any 


special 


As statea above, the jury returned 2 verdict of guilty 


on the first two counts 


third (larceny). 


(housebreaking) and not guilty on the 


During the pre-trial scages of chis case three hearings 2s <0 


Appellant's competence to stand trial were held, on April 15, October 26 


26, 1965 and January 6, 1966. Reports as to Appellant's competence, 


all stating that Appellant was compecenc, were received from St. Eli- 
zabeth's Hospital,,D.C. General Hospital and Legal Psychiatric 


Service. 


SUMMARY OF ARGUMENT 


Le The Appellant asserts that it was reversible error under 
Rule 52(h), Federal Rules of Criminal Procedure, to fail to in- 
struct the jury @s to the lesser included offense of unlawful en- 
try to the first two counts of the indictment (housebreaking) evan 
though not requested to do so. Theerror i. more obvious as to the 
econd countshe jury found the a@efendant not guilty of charge of 
larceny 2ssocicted with the entry charged in the second count, thus 
putting in question the motivation of the Appellant in entering 

the bouse. The jury could have found that Appellant entered the 
house in order to avoid an arrest which, even if a crime, was not 
charged in the indictment. As to the first count, there wes evi-=. 
@ence upon which the jury coul@ have based a conclusion that the 
appellant did not intend tc steal when he entered the house and, 

in any event, the Appellant's intent had to be established by 
circumstancial evidence (25 there w2s no showing of an actual theft 
from the dwelling involved in the first count). Justice requires, 
under such circumstances, =n instruction on a lesser offence. 

II. The Trial Court 2bused its diserction in refusing AppellantS-+ 
pro se motion for 2 continuance in order te locate 2 witness. The 
refusal of Appellant's motion was made without an adequate inquiry 
by the Court into the facts on which the motion was based so that 
it could make an intelligent and fair ruling. An inquiry by the 


Court in aid of the Appellant's motion was required because he was 


or the moment, acting pro s¢, had been in jail since for 16 months 


oreceding the trial and had 2 history of mental difficulties. 
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III. Appellant: did not receive a hearing as :o his compecency as 
required by Whaleom v. U.S., 120 U.S. App. D.C. 331, 346 F. 24 812 
(1965). Despite his objection to the report of St. Elizabeth's Hos- 
pital and a prior adjudication of incompetence. The only contested 
hearing, that of April 15, 1965, was fasally mapped by the severe 


curtailment of Appellant's right of cross ex2mination. Under the 


circumstances, Appellant should not be deemed tc have waived his right 


to = hearing wnen his attorney did not contest the hearing of October 
26, 1965 and signed a consent order. The hearing of January 6, 1966 
was notching more than a ravificaticn of what had gone before without 


an independant finding. 


I. THE TRIAL COURT ERRED IN FAILING TO INSTRUCT THE JURY 
ON THE LESSER INCLUDED OFFENSE OF UNLAWFUL ENTRY TO COUNTS ONE 
AND TWO OF THE INDICTMENT. 

The Appellant submits that the Trial Court erred in not 


instructing the jury that it could, in the alternative to a ver- 


dict of guilty or not guilty on the first two counts (housebreak- 


ing), find the Appellant guilty of unlawful entry (D.C. Code § 22- 
3102) despite the fact that such an instruction was not requested 
by the Apellant or his counsel. 


Unlawful Entry Is Necessarily Included In Housebreaking 
on the facts Of This Case 


Before reaching the question of whether the Court 
should have acted on its own initiative and so instructed the 
jury, it is necessary first to determine if the Court would have 
been obliged to give such an instruction if it had been requested 
to do so. 

The basic provisian covering the giving of an instruc- 
tion on a lesser included offense is Rule 31 (c) Federal Rules of 
Criminal Procedure, which provides: 

(c) Conviction of less offense. The defendant 

may be found guilty of an offense necessarily included 

in the offense charged or of an attempt to commit 

either the offense charged or an offense necessarily 
included therein if the attcmpt is an offensc. 
The key, then, is whether the crime of unlawful entry is necces- 


sarily included in the crime of housebreaking on the facts in 


this case. 


As thas Court has held, a lesser offense is “necessarily 
included" in the greater when the greater offense cannot have 
been committed without a2lso committing the lesser. Crosby v. 
U.S., 119 U.S. App. D.C. 244, 339 F.2d 743 (1964) and cases there 
eited. The application of this rule requires a comparison of two 
offenses involved, a comparison not only of the statutory language 
but also of the acts alleged in the indictment and developed at 
trial. Crosby v. U.S., supra; Joyner v. U.S., 116 U.S. App. D.C. 
76, 339 F.2d 798 (1963). 

In this case a comparison of the statutory language of 
the two code sections involved leads inevitably to the conclusion 
that it is possible, in theory, to be guilty of housebreaking, 
without, at the same time, being guilty of unlawful entry. c.f. 


Britton v. U.S., 112 U.S. App. D.C. 207, 301 F.2d 531 (1962). 


For example, it has been held that where defendant entered a ta+ 


vern during normal business hours with intent to steal certain 
property there was a burglary, Commonwealth v. Schultz, 168 Pa. 
Super. 435, 79 A2d 109, (1951) cert. den. 342 U.S. 842. However, 
if the theft had been consummated during normal business hours, it 
is doubtful that the defendant could have been convicted under our 
unlawful entry statute because the initial entry was with the im 
plied consent of the inn-keeper (assuming the latter had no know- 
ledge of what was in the defendant's mind). In contrast, if 

the testimony in Sbhultz, supra, showed that the accased had 
entered the building by some means of force (whether before or 


after the tavern closed) without the express or implied consent 
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or occupier and with the intent to steal something 
neeused would seom to have centered with Tawéud autho- 
term is used in the unlawful entry section of the Code. 
He would therefore have committe@ an unlawful entry in the course 
of the housebrecking. 
However, the unlawful entry section requires, in addi- 
tion to an entrance without lowful authority, an entrance 
“against the will of the lawful occupant". It is therefore argu- 
able that 2 stealthy entrance without the knowledge of the occu- 
pant (as seems tc’ have taken place in the instant case) cannot be 
against his will. Under this theory, if Sn entrance was unlawful 
ana with intent to steal but without the knowledge of the cccupent 
there would be 2 housebreaking but no unlawful entrance in the 
process. 
The District of Columbia Court of Appeals and its 
predecessor, the Municip2l Court of Appeals for the District of 


Columbi2, is the court which customarily deals with violations of 


af 
D.C. Code § 22-3102 (unlawful entry) = and that court has 


rr 


_/ By xeason cf the operation of D.C. Code §§ 11-963 and 11-741 
—~ and their predecessors 


c.£. Pletcher v. McMahon, 73 App. D.C. 263,121 F.2d 729 (1941) 


apparently not had the occasion to rule to this exact point. 

In the case cf Bowman v. U.S. , 212 A.2d 610 (D.C. App. 1965) 
the defendant wes apprehended in a part cf Union Station tc which 
persons nct employees or ticket holders were barred, end defen- 
dant was neither. In effirming the conviction the Court held 
that the unlawful entry statute was not a mere extension of 
common law criminal trespass and that an entry was sufficiently 
against the will of the owner or occupier if signs were posted 
restricting admission to certain classes of people. The Court 
in Bowman was not required to deal with a situation, as in the 
instant case, were no signs are posted to keep cut the general 


public; however, if the presence of & sign can make ‘the entry 


into an otherwise public place unlawful, it follows ‘that the 


will of owner or occupier may be inferred from other indicia - 
such as fact that a house is a private dwelling and locked. 
More to point is McFarland v. U.S., 163 A.2d 627 (D.C. Mun. 
App., 1960) in which the cnnvicted defendant appealed on the 
grounds, in part, that the trial court should have granted his 
motion for directed verdict. The government's evidence in 
McFarland showed that the defendant was seen in the building, a 
tavern, by a passing police officer who apprehended him moments 
later. Evidence also revealed that the door to the tavern had 
been recently "jimmicd" and that defendant had in his possession 
at the time of his arrest a tool (a hammer) that could have made 


the jimmy marks. The elements of McFarland's crime ‘are exactly 
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the same as the Appeclant's herein (i.e. a secret forced entry without 
authority) with t exception that that evidence in McFarland's 

ease of intent to stcal w entirely lacking - unless it may be 
inferre@ from the entrance itself. The Municip2l Court of Appeals 


affirmed the nvicticn. If McFarland had moved about some items 


in the tavern t se would be indistinguishable from the one at 


Mer and obviously both McFarland and this Appellant would have 


committed an unlawful i > process cf the housebreaking. 
This Court had oceasicn tc rule on whether unlawful entry 
is necess2rily incl in housebreaking in the circumstances pre- 
sent in this case in Stcwart v. U.S., 116 U.S. App. D.c. 411, 324 
F.24 443 (1963). The Stewart decision is quite short; the applica- 
ble porticn reads: 
While in some circumstances, 2s here, the elements of 
unlawful entry (D.C. Cede § 22-3102) (1961) are 
comprehended within those of housebreaking (D.C. Code 
§22-1801 (1961), the latter requires also a finding 
of larcenous intent. 
The Court went cn tc hold that since the defendant-eppellant 
in that case had been found guilty of larceny as well 2s house- 
breaking, the jury must have determind the issue of intent against 
the accused and the ¢ in not giving the instruction (which had 
been requestcd), if was, was thereby rendered harmless. 
The Stewart opinion doc recite the facts of the case; however, 
these facts are part of the permanent files of this Court and thcy 
are, it happens, strikingly similar to the facts in the case at bar. 
In Stewert the subject of the alleged housebreaking was 


a shop. Early cone morning the police were called to the scene and 


a ee 


arrested the accused after secing him leave the shop. Entry 
to the shop had been forecd and a cuat that the accused had been 
wearing was identified as belonging tc the shopkeeper. On this 
basis the jury found the accused guilty of housebreaking and 
larceny. 

There is only one difference between Stewart and this 


ease, and that is that no stclen property was found on this 
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Appellant.— However, in both cases it was impossible for the 
accused to have been guilty cf housebreaking without entering 
in the language of the unlawful entry statute (D.C. Code §22- 
3102) “without lawful authority . . .2 private dwelaing {or] 
building ...against the will of the lawful occupant..." 


It is perfectly obvious that if Stewart had forced the shop 


merely for the purpose of sleeping there, he would have been 


guilty of unlawful entry. The fact that he was discovered with 
property of the shopkeeper's in his possession elevated, (if that 
is the word) his crime to housebre&king. Since this Court in 
Stewart held that unlawful entry was necessarily included on 
those facts the conclusion is inevitable. The Appellant herein 
could not enter either residence without committing ‘unlawful 
entry in the process. Unlawful entry is, therefore, a lesser 


included offense of housebreaking on the facts in this case. 


2/ That difference was obviously rather important in’ determining 


the question of Appellant guilty of Count Three. 


The Necessity For A Disputed Factual Element 


sntry. rm i in cddition, tc the fact that the lesser 
offense was included? in the greater,"...a disputed factual ele- 
ment which is net required for conviction cf the lesser included 
offense Sansone v. 3 - 343. Thus, for example, 
t was charged with violation of 26 U.S. 
C. § 7201 (tax evasion) the clements of which arc willfulness, 
existence of 2 deficiency, and an affirmative act constitu- 
ing 2n evasion or ; saptead evasion of the tax. The defendant 
askee for 2n instruction on the lesser included offense of 
willful failure to pay 2 tax (26 U.S.C. §7203) the clements of 
which are the willfulness, 2nd the failure to pay 2 tax when due. 
The factual difference between the two crimes is that §7201 
wiliful ccmmission 2né@ §7203 mercly 2 willful ommssion. 
Since it was undisputed? that Sansone had filed a false return 
and filing 2 fels¢return is 2 "commission" rather than an 
"“omisszen”’, the jury cculd nct have found the defendant guilty 
under §7203. 
The same logic is found in cases decided by this Court, 
Burcham v. U.S., 163 2.22 761, 82 U.S. App. D.C. 283 (1947) 
(Rssault with a dangerous weapon - simple assault); Goodall v. 


U.S., 180 F.2d: 397, 86 U.S. App. D.C. 148, (1950) Cert. den. 


339 U.S. 987 (1st degree murder - 2nd degree murder); MacIllrath 


ve U.S., 188 F.2d, 1009, 88 U.S. App. D.C. 270 (1951) (assault 


with dangerous weapon - simple assault). These cases all hold 
that there must be evidence to justify an instruction although 
just how much evidence is not discussed. The answer must be, 
as the Supreme Court held in Sansone v. U.S8., supra that there 
must be an issue in dispute such that if the jury found for 
the defendant on that disputed point and against the defendant 
on all others, the result would be 2 conviction of the lesser 
offense. 

Count Two 

As applied to Count Two of the indictment, it is 
obvious that the instruction was justified. The entry was not 
seriously contested at trial since the Appellant was arrested 
in the second house (TR, 21), However, there was plenty of 
doubt as Appellant's purpose in entering, If all the testimony 
is believed, it is certainly possible that Appellant entered the 
second house with the intent to avoid arrest not, as charged in 
the indictment, with intent to steal. Furthermore, Appellant 
was not guilty of the theft of the $180 missing from the second 
house. We need not concern ourselves with whether entering a 


house with the intent to avoid arrest is housebreaking since 


even if that was Appellant's intent, as seems most probable, 


Appellant was not so charged and could not have been so convicted. 


Stirone v. U.S. 361 U.S. 212. 


instruction on unlawful entry was required, if 
indictment, so it was as to count one 
The proposition that unlawful entry is 2 crime "necessory 
included" within the crime of hcouscbreaking, in the sense that it 
wes impossible for Appellant to commit a housebreaking of the 
first house (Count one) without, in the process, committing an 
alreacy been discusscd. 
to be resolved as to Count one is whether, 
x Sansone v. U.S. supr2 page 14 there was 2 “disputed issue" 
Appellant's intention in entering the first house. If 
there wes such 2 dispute, then the instruction on unlawful entry 
wes required, at ile2st it was timely requested. Appellant 
submits tHat the issue of Appellant’. intention.wa. 
"in Gisputc"™. 


Tere appear to bc no cases base@ on housebreaking convictions 


which are very helpful in dctermining just when 2n issue of intent 


to steal is sufficiently in dispute to require the giving of an 
instruction on unlawful cntry. Cases involving other crimes, 
however, arc useful by 2nn2logy.- 

One of the most striking parallels is Jackson v. U.S. 114 
app. D.C. 181, 313 P.22 572. In that case Jackson and 
others (Colem2n, Dykes, Tatum and@ Washington) were charged 
robbery, fclony - murder (in connection with the robbery) 

an@ unauthorized: use of a motor vehicle. Jackson, Coleman, Dykes 


and Tatum were convicted of robbery, second degree murder and 
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unauthorized use. Jackson, although he requested a second 
degree instruccion from the trial Court (and got cne) and argued 
to the jury, through counsel, that he was toc drunk co form the 
intent, raised on appeal the guestion of whether the jury could 


properly have found him guilty, undcr Rule 31 (c),of second 


degree murder. He argued that the verdicts were inecnsistant 


apparently because he had been convicted of che very ‘act 
(robbery) which would turn a homicide (of any degrec) into 
felony-murder. This court rejected that argument saying that 
each count of the indictment was like a separate indictment and 
that the jury would be permitted to be carcless and to compromise 
in such matters in reaching its verdict, 

The Jackson case is striking because the parallel with 
housebreaking is thatone may be charged with housebreaking with 
intent to stcal and larceny and be convicted of unlawful entry 
and larceny. If a jury can dc that,then no clement of a crime 
not actually conceded c2n be said undisputed ~ especially one as 
difficult of proof (beyond a reasonable doubt) as intent. 

It is arguable that a verdict of unlawful entry and larceny 
arriving out of the same incident is impossible in light of the 
holding - Stewart v. U.S., supra page 12, where this court held 
that a jury must have determined larcenous intent when it found, 
on facts very similar tc this case, defendant guilty. of the lar- 
ceny. That was true in Stcwart where the defendant was seen 
escaping with stolen goods in his hands and it woulda certainly 


have been true as to count two in this case if the Appellant had 


Sly 


Deen Found jJalicy oc c.. larceny however, neither larceay nox 
first house, That is the 
therefore no independent finding 
> bo read into the gury's verdict. If a jury 
dant guilty of unlawful entry ane larceny (taking 
page 16) then it can hardly be 


charge€ 2 jury could not 


But Aopellanc do rest on the Jackson analogy alonc. 
that che issue of intent was disputed by Appellant- 
the jury (Tr. 5) an@ once 2t 2 conference out of the 

presence of the jury (Tr. 33) In addition there was cvidence, 
however slight, on wnich the jury might have based 2 determination 


that ..ppellant onter the first house with intent to 


The sencrai rule is that where there is evidence of a lesser 
offense necessarily included an the one charged, an instruction 
on the leeser offense is required. Goodall v. U.S., 86 U.S. “vp. 
D.C. 148, 180 P.22 397 (1950), cert. den. 339 U.S. 987 the 
quantum of cvidgence necessary to require the instruction is 
very slight. %s this court has held that it is the jury's 
function to decermine whcther che accused is guilty of a lesscr 
included offense if there is cvidence to support such a verdict 


"however implausibdl<e, unreliable or incredible..." that cvi- 


@enee may be. Young v. U.S., 114 U.S. App. D.C. 42, 309 F.2d 


662. 


te serial of chs case, any evidence upon 
which a jury could have decided that Apvellant wes guilty only 
/entry. 

of unlawful Mor: specifically could the jury possibly have found, 
no matter how unlikely that the Appellant entered the first house 
but that his intent to steal therein was not proved beyond a 
reasonable doubt? 

The answer must be "yes". Prom the evidence presented at 
trial the jury could have concluded that the “ppellant was con- 


fused and had not formed the intent to steal. t could have 


further found that "the accomplice (which the Government insisted 


existed) rather than Appellant was the thief of the $180 missing 
from the second house and, inferrcntially, the one who had thc 
intent to steal, if anyone did, and just took Appellant along. 
Iz could also have found thet the screwériver and hinge pins 
found on the Appellant were given to the Appellant by the 
accomplice. Sce Tr. 5, 17, 70-31. The latter inference is no 
more unlikely or attenuated then the one the Government had to 
prove to establish Appellant's guilt of count one. That inference 
runs as follows: Appellant was seen on the stairs of the seccnd 
house, he had not entered through the door so he therefore must 
have entered through the roof, he therefore must have come up 
through another house (the first house most likely) at which 
there had must been an unlawful breaking and some items moved 
about, and therefore the person who entered the first house must 
have intended to stcal and be the same who came down the stairs 


of the second. .ppellant does not suggest that such) evidence 
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was not enough co convicr., duc if che inferencial chain is 
broken unliwful ‘catry rather than housebreaking could have 
the verdict. 
is xnother reason, .ppellant believes, that an 
instruction cn unliwful cntry should have Seen given as to 
Count One. The Buricn cf proof of the Government in criminal 
eases is tc estabdlist suilt beyond a reasonable deubt. This 
rule is part of our jurisprucence to protect persons from 
"J .dubious anc anjust convictions, with resulting forfeitures 
liberty and property". Brineger v- U.S,, 338 U.S. 160, 17%. 
The Appellant suggests to the Court that the only way to 
fully protect che rights of 2 Aefondant and to give real meaning 
to the burden of procf the law rightfully places on the govern- 


ment is to require thae whenever an clement of a crime must be 

4 
inferred from circumstances,——~ and che failure of proof of that 
element alone would reduce the crime to a2 lesser one an instruc- 


tion cnthe lesser offense be given. 


af AS Opposed to a situation as in S.cwart v. U.S. supra 


page 12 where the clement is proved by direct evidence. 


The Application of Rule 52 


At the close of the cvidenee at trial the Appellant aid not 
request an instruction 2s co unlawful cnery on either count nor 
dia he object its omission from the charge. appellant therefore 
did not comply with Rule 30, Federal Rules of Criminal Procedure. 
He must therefore rely on Rule 52(») and convince this Court that 
the omission of the instruction was plain crror affecting his 
substantial rights. | 

This Court has held that Rule 52(b) applies tc instructicns 
to the jury, notwithstanding Rule 30, Taylor v- U.S., $5 U.S. AEE. 
D.C. 373, 222 F.2d 398 (1955), this applies both to defects ins- 
tmections given as well as the failure to give them. Goforth v. 
U.S., 106 U.S. spp. D.C. 111, 269 F.2d 778 (1959). Phere is at 
least one case of a reversal by this Court based in bare upon the 
failure of the Trial Judge to give an instruction on a lesser 
included offense even though not requested at trial, McDonald v. 


U.S., 109 U.S. ~pp. D.C. 98, 28% F.2d 232 (1960). 


It is obvious that the omission of the unlawful cntry 


charge, if error, cannot Dec said to be "harmless" within the 
meaning of Rule 52(2), Federal Rules of Criminal Procedure. If 
such a charge had been given and Appellant had been eenvicted on 
both counts of the lesser offense, the maximum permissible 
sentence would have bocn two consecutive terms of six months, 
D.C. Code §22-3102, as oppesca to the concurrent terms of 3 to 9 


years actually imposed. Moreover, there is no amalogy to the 


situation in Stewart v. U.S.suprr pe 12 since neither larceny 
relation cto Count one and 
in selaticon to Count two. 
it scoms apparent that 
Clearly, in light 
the Trial Court to 
entrance int: econd house was 
thrt if he wore acquitted of the larceny, 
somea possible if not probable at 
the result would almost automatically 
sffense into unlawful entry. Indced, Et 1s 
neither .ppcllant's counsel nor the Court 
the voins. Noncthcless, counsel's failure to do so, dves 
not ber this Ccurt acting under Rule 52(d).- 
Appellant concudes that the case for Count One is the 
eubmits thrt by the standards set by this 
Houscbrexking, with a maximum 
years is 2? scricus crimc. Scricus enough to 
require this Coure "check carefully the record for error preju-" 
Aici2l to defendnnt which he dic not urge". Williams v. U.S. 
76 U.S. icp. D.C. 299, 300, 131 P.24 21, 22 (13962) Trtum v. U.S. 


88 U.S. App. D.C. 386, 382, 190 F.24 612, 61% (1951); Accord: 


Screws v. U.S., 325 U.S. 31, 107. 


cs omission cf zn instructicn on unlawful entry in this 


tus, under 211 the circumstances, aS the 


Pas Yee 


In Goforth the defendant was charged with taking immoral liberties 


with a femole child under the =ge of sixtecn yeors in violation 

of D.C. Code eopenson i” The evidence showed th2t Goferth was 

a darunkard and likely an alcoholic. The defense of insanity 

was not raised but, in addition to a frctual acfense, Goforth 

did raise the dcfcenses of intoxication and alcoheclism. The latter 
condition was defined by the trial court as follows: 


and moral facultics cos to render a person so afflicted 
incapable of distinguishing between right and wrong 

or unconscious 22 the time of the nature of the act 

he is committing, incapable of forming a specific in- 
tent to dothe unlawful act with which he is charged". 


"...2 perverted and@ derangee condition of the mental 


Quoted at 106 U.S. ..op- D.C. 113. 
Both the majority of the Goforth Court and the Gissenting judge 
hae one a | 
agreed that the alccholism charge was not an insanity charge and 
it eeems apparent from the opinion thet the majority did not 
regard alcoholism cs a mental disease or dcfect. As, the dissen- 
ting judge put it: 
"there was not one word of testimony from any source to 
indicate that appellant was suffering from any mental 
disease of defect." 
106 U.S. App. D.C. at 113 
Nonetheless, the conviction was reversed because the in- 
sanity instruction was not given even though not requested in 


conformity with rule 30. 


S/ The maximum sentence was, in 195%, and is ten years. 


In effect, -yial judage in Goforth was required to use some 


pnation in order to avoid a vossible mis- 


requested the 
may have Deen on 
cc in the reversal; however, this Appellant 
erv defense with the Trial Court during 
for a continuance (Tr. 33) 
no's strained relations with his counsel (Tr. 6, 
mricl Court and cf this 
on weight ind that Appellant not 
de penalized Decausc his counsel did not raise it for him in a 
more meaningful contexs, i-c- in the form of a request for 
instructions. In x2addition, of course, the general issue of 
intent was discussed Detween counsel anda the Court, and counsel 


statea he planned co rtisc his defense. (Tr- 6) 


In vicw 2f the foregoing, ~ppecllant urges this Court to 
reverse this conviction on both counts and remand for 2 new 
trisl rt which the jury would de instructed on the issuc of 


unlawful entry. 


Counse) nas repre ventes to uni. Cour’ in Argellanc' motion 


co extend <ime for filing brief (filed on September 27, 1966) that 

he had been informed by trial counse] for Appellant of the following 
fact.: (1) that after the jury retired for deliberation it, on it 

own initiative, asked to be instructed on «he lesser included offense 
of unlawful entry, ( ) that both counsel were called to chambers, 

(3) that defense counsel stated he did no* wish such, an instruction 
given and (4) that it was not given. The Appellant himself was not 
informed of this event, if it took place. There is ne indication in 


of it in the record in the form of a preserved note or efficial 


transcript. Counsel for the Government, with whom Appellant's coun- 


sel has consultated, does not have a recellection of this event (al- 
though he dees recall other details ef the case). The official court 
reporter has no notes on this case other than those already trans- 
eribed. It will also be noted that the Trial Judge anetructed the 
jury to preserve all notes to or from it (Tr. 55). Thus even if the 
original communication from the jury was lost, it is unlikely the 
Court's response, which would have been either by nete er statement 
on the record, would not appear in the official record of the case. 
Unless further facts are adduced, Appellant will assume that trial 


counsel's recollection was faulty and that the event did not take 


place 5-1/2/ 


5-1/2/ Even if the jury did so request Appellant doubts that his 
trial counsel's action could be construed as a waiver in light of 
Rule 43 and Appellants stated interest in the unlawful entry alter- 
native. See Tr. 33; Walker v. U.S., 116 App. D.C. 221, 322 F. 2d 434 
(1963) and dissenting Opinion. 


IX. THE TRIAL ABUSED ITS DISCRETION WHEN IT REFUSED TO GRANT 
APPELLANT A CONTINUANCE TO OBTAIN A _NITNESS . 


LLALIT A CONTINUANCE TO OB Te ee nn 


At the close of the Government's case, Appellant, speaking 
pro se requested a continuance for the purpose of obtaining a witness 
who would testify so Appellant represented, that: "..- I did not 


housebreak, that I only unlawfully entered." It is Appellant's 


contention that it was an abuse of the Trial Court's discretion to 


6 
refuse this request without any further inquiry by the Court .=/ 


The request for a continuance aid not comply with the 
standards this court set for such motions in Neufield v. U.S., 73 U.S. 
App. D.C. 174, 118 F.2d 375 (1941). In that case, it was held that a 
motion at trial for a continuance to obtain a witness must contain 
certain essential elements, viz. the identity of the witness, the 
expected testimony, its relevancy and competency whether the wit- 
ness is available, whether the defendant has proceeded with diligence. 
Appellant provided an outline of the expected testimony which, if 
‘competent, would likely have been relevant. He did not identify the 
witness nor explain how he would find him. Neither did he make a 
very satisfactory explanation of his activities in this regard up to 
the present time. 

The appcllant concedes that normally such a bare bones 
application coming late in the trial would properly be denied. 


Appellant strongly urges however, that the special circumstances 


(=f The granting of a continuance is of course discretionary, and 
= will not be reviewed except where an abuse is shown. Avery v.- 
Alabama, 308 U.S. 444. 


present in this case made the refusal of >.ppdilant's request, et least 
without a further inquiry by the court, an abuse of discretion. 

The review of the propriety of granting or denying a motion 
for continuance obviously involves consideration of the circumstances 
surroundingthe request. Thus, in J. EB. Hanger, Inc. v. U.S-, 81 U.S. 
App. D.c. 408, 160 F. 2a 8 (1947), this court reversed a conviction 
on the grounds that the denial of a2 continuance at the close of the 
Government's case was an abuse of discretion where the Government 
rested after two and a half days of trial rather than the predicted 
ten days. It will be noted that in the Hanger case the Trial Court 

‘did not receive the kind of details outlined in Newfield ve U.S. 
( supres. | 


; The record before the Trial Court in this case at the time 


-o£ the motion for continuance showed that appellant had been in jail 


‘since his arrest 16 months previously, that appellant had had a 
parade of five attorneys over that period (Tr. 34); that he didn't 
“get along with or cooperate with his present attorney and had seen 
nie put once in the past six months (fr. 634-37); that he had a 
history of mental illness which, it would appear, may easily have 
hada something to do with his attitude toward counsel, (See Appellant's 
Motion for Independent Psychiatric Examination filed with the 
‘District Court on May 14, 1965) and that he had made efforts to find 
‘his witnesses by mail. 
What efforts had been made by appdlant's counsel to find 

the witness, if indeed appellant had revealed the withess to hin, 


do not appear of record. At Tr. 34, appellant says that his counsel 


sts Ga kes Se 2S wt", out it is noi clear if this is a referencc 
to the finding of the witness or the presenting of the motion for a 
continuance. 

By refusing appellant's request the Trial Court, in effect, 
ruled that 2ll defendants, if not found incompetent are to be 
treated alike, regardless of the circumstances, and that this defend- 


ant was to be penalized for being both indigent and uncooperative by 


reason of some mental condition or the residual effects thereof. It 


seems rudimentary that some inquiry be made of counsel present in 
the courtroom cf counsel's efforts to find the witness, if any, and 
of the appellant, who wes speaking for himself, of some of the 
details needed tc at least satisfy the Neyfield standard. Without 
such an inguiry thei Trial Court was in no position to rule effective- 
ly one way cr the other and not having made it the Trial Court placed 
the appellent on the same legel footing with the defendant in Payton 
v. U.S., 96 U.S. App. D.C. 1, 222 P.2d 794 (1955)--where the defend- 
ant had retained counsel. 

The tone cf the Trial Court's remarks in this case indi- 
cates some impatience, perhaps justified, and testiness, again 
perhaps justified. It is not impossible that the appellant, who has 
a history of mental illness and an I.Q. of 81 (See the aforementioned 
motion), could produce such a reaction in a judge or an attorney, but 
to penalize him by measuring his behavior against the norm effec- 


tively denied him of a fair and impartial hearing on his motion. 


This court has a long history of concern with persons with 
mental problems which extends not only to persons proved or “certified” 
insane or incompetent, but also to those who might be insane or incompe- 
tent or who are borderline cases,C. £. Sessoms v. U.S. oe, U.S. App. 
D.C c=, P.2d (No. 19241 decided March 31, 1966); 
Whalem v. U.S., 120 U.S. App. D.C. 331, 346 F.2d 812, cert. den. 382 
U.S. 862; Tatum v. U.S., 88 U.S. App. D.C. 386, 190 P.2d 612, that 
concern should not be limited to matters directly related to mental 


health--such as the defense of insanity--but also to matters in which 


mental health is part of the background against which the Trial Judge 


his required to make his ruling, especially matters as to which the 
accused is proceeding, at least for the moment, without coutisel: 

Appellant therefore requests a reversal of this conviction 
with instructions to the District Court that newly appointed counsel 
be advised to investigate thoroughly the existance of defense 


witnesses. 


In Appellanc's view she hearing of April 15 was not adequate 
or fair in that the hearing judge severely curtailed pertinent cross 
examination of the psychiatrist presented by the Government and the 


subsequent consent of counsel for Appellant cannot be construed as 


a waiver of his right to a proper hearing. 
hearing 
af The inadequancy of the April 15th/ can easily be demonstrated. 


>. the opening of the hearing defense counsel informed the Court 
that he would present two witnesses, one lay and one professional, 
in opposition to the report of the staff of St. Elizabeth Hospital. 
(C.H. 4). Appellant then presented Dr. Eugene Charles Stammeyer, a 
psychologist with 2 Ph. D. from Catholic University. (C.H.5)- Dr- 
Stammeyer's testimony ends at C.H. 41. He found the Appellant a 
generally inadequate person with a low I.Q. (C.H.8-10). In his opi- 
nion the Appellant could not adequately assist counsel in the case 
an@ make proper decisions when presented with alternacives (C.H. 15, 
29, 30-1, 33, 34, 35)- Appellant raises no objection to the conduct 
of the examination of Dr. Stammeyer. 

The difficulty irises when the Government witness, Dr. Strady 
H. Economon, took the stand. In the first place, the Court, sua spon- 
te called Dr. Economon out of turn, rather than have him wait for 
the lay witness of the defense to testify. The Court was, for some 
reason, concerned that Dr. Economon had waited a long time to tes- 
tify. Defense counsel gave the anticipated answer to the query of the 
Court “you have no objection I take it". (C.H. 41). 


_7/ Pages of the ‘transcript of the April 15th competency hearing 
will be referred to thus: C.H. . 


APPELLANT HAS NOT RECEIVED A PROPER HEARING 
AS TO HIS COMPETENCE TO STAND TRIAL 


The mos*. notable aspect of this case while it was in the Dis- 
trict Court was the pre-trial efforts of Appellant <o develop an 
insanity defense and to test the question of his competency - Three 
motions for mental examination were filed by three different attor- 
neys (Jan. 21, 1965; May 14, 1965; August 20, 1965) which resulted 
in three referrals for examinations. (to St. Elizabeth Hospital on 
Jan. 29, 1965; to D.C. General Hospital on May 25, 1565; and Legal 
Psychiatrist Service on August 31, 1965), three reports (April 5, 
1965; July 20, 1965 and October 21, 1965 - the latter not being filed 
until December 29, 1965) and three hearings (April 15, 1965; tober 
26, 1965 and January 6, 1966). Not withstanding the foregoing, Appel- 
lant did not receive a competency hearing that meets the requirements 
set forth in Whalem v. U.S., 120 U.S. App. D.C. 331, 346 F. 2d 812 
cert. den. 382 U.S. 862 (1965). 

The order following the hearing on January 6, 1966 states that 


Appellant is found competent because he was previously found compe- 


tent, i.e. following hearings on October 26, and April 5, 1965. See 


docket entries. Thus, if Appellant received an adequate hearing at 
all it would have to have been one of the two earlier daces. 

Of the two earlier hearings only the one on April 15 was con- 
tesced. The other was held a few days after the date of che report 
of the Legal Psychiatric Service. The Appellant was not present and 
the order finding him competent is in the form of a consent order 


countersigned by defense counsel. 
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After Dr. Ecomomon hed teerified on direct examinacion, defense 
counsel undercook cross examination during which he attempted to ask 
whether if the Doctor had known of certain facts, i.e. headaches 
(C.H. 48) and cercain letters written by Appellant (C.H. 49), his 


Opinion woulé change. These questions were excluded by the Court 


che grounds that no factual basis was established for 


After cross examination was finished the witness was excused 
with an apology from che court in keeping him so late. Appellanc then 
rretfercd the testimony of his mother who, it was stated, would 
testify to cer:2in events in Appellant's life (C.H. 54) which were 
co be used as 2 b2sis for a hypothetic21 cuestion to Dr. Economon 
because those facts had not been known to the staff at St. Elizabeth's. 
At the Court's suggestion, the Governmen: stipulated to the facts 
but Dr. Economon h2d of course already left the courtroom (C.H. 53, 
55). 

It is obvious th2t the hypothetic2l questions were relevant and 
proper (or would have been) and that their exclusion through the 


device of taking Dr. Economon out of turn and then excusing him 


deprived the ~o:.11-:5.0f a fair hearing 2nd the court of the benefit 


=i 


of Dr. Economon's response. Blunt v. U.S., 100 U.S. App. D.C. 266, 

275, 244 F. 2d 355 (1957) (the Appellant is the same man; Lindsay v. 
U.S., 77 U.S. App. D.C. 1, 133 P. 22 368 (1943). Where the defendant 
objects, as did chis Appellant, to the findings of the psychiatrist's 
report as to competence he is entitled co a hearing. Whalem v. U.S., 

129 U.S. App. D.C. 331, 346 FP. 2d 812 (1965). Inadequ2%e or rbbreviatior 
hearing does not sacisfy this requiremen: Sessoms v. U.S, U.S. App. 


D.C. , 359 P. 2d 288 (1966) 
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The lack of a proper hearing on Aprii 15, 1965 w2s not cured by 


“he consent of Appellan='s counsel to a finding of competency on 
October 26, 1965 despite the holding in Whalem supr2 chat a hearing 
on competency need not be held if defendant does noi object co the 
finding in the psychiatris’:'s repdr: Under the circumstances of this 
case the possibility of serious prejudice to appediene is likely, and 
certainly cannot be eliminated, even shough his counsel may have 
attempted to waive his competency. __/ In any event, the Coure clear- 
ly abused its discretion in not conducting 2 full hearing or inquiry 
on October 26, 1966 despite the consentc of defense counsel. Whalem 
supra at 336. ) 

The facts which make this case one in which the consent of the 
Appellant's counsel to the finding of incompetency shpard be over- 
looked are the following: The firs< and only full hearing as to 
competency was inadequate; the Appellant has a very low intelligence 
and had previously been adjudicazed incompetent. There wis testi- 
mony in a previous case (see the various motions for mental examina- 
sion in this case) and in this case (C.H. 20-1, 23) hae Appellant 
is actually insane; the judge who conducted the first hearing also 
conducted the second and, in addition *o the errors discussed above, 
evidenced rather obvious impatience with the first proceedings and 
curtailed Appellant's attorney often (C.H. 16, 17, 44, 45, 46, 52); 
and counsel at the sccond hearing was not the same and did not have 
she benefit of a transcript of the first hearing (which was never 
printed until this appeal). 


&/ Lack of competency can never, of course, be really waived. 
Seidner v. U.S., 104 U.S. App. D.C. 214, 260 F. 2d 732 (1958). 
e 
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Appellant has therefore never had a hearing as £0 his competence 
that would satisfy Whalem and has cherefore never been judically 
restored to competence as therein required. Subsequent decisions of 
the Court or Appellant's attorneys which were obviously based in 
part on the erroneous conclusion chat a proper hearing had been held 


could not cure or waive this deficiency. 


CONCLUSION 
It is respectfully submitted that che conviction appealed from 


be reversed. 


Respectfully submitted. 


Neal B. Krucoft 
Attorney for Appellant 
Appointed by this Court 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented : 


1) Was it plain error affecting substantial rights of 
appellant for trial judge not to instruct on unlawful entry 
in a housebreaking case, where (a) appellant made no 
request for such instruction, and (b) the lesser offense 
(unlawful entry) was not necessarily included in the 
greater offense (housebreaking) ? 

2) Did the trial judge abuse his discretion in denying 
appellant’s personal request for continuance to obtain wit- 
nesses after the close of the Government’s case, where 
(a) appellant did not show who the witnesses were, (b! 
appellant did not show what their testimony would be, 
(c) appellant did not know where or if the witnesses 
could be located, and (d) appellant’s own counsel did not 
see a valid reason to request a continuance? 

3) Was appellant denied a fair and adequate mental 
competency hearing, where (a) appellant’s expert witness 
testified at length, (b) appellant’s cross-examination of 
Government’s expert witness was limited to the witness’ 
opinions and the reasons for them, and (c) appellant 
freely concluded his cross-examination and rested? In any 
event, did the subsequent consent by appellant to three 
separate psychiatric reports certifying him mentally com- 
petent which resulted in an order that he was competent 
to stand trial render harmless any deficiencies which 
might have been present in the previous competency hear- 
ing? 


INDEX 


Counterstatement of the case.. 
Pretrial Matters 
The Trial 


Statutes and rules involved 


Summary of argument 


Argument: 


I. The absence of an instruction on unlawful entry was 
not error, let alone plain error 


II. The trial judge did not abuse his discretion in denying 
appellant's request for continuance after the close of 
the Government’s case.. Vested 


Appellant was determined mentally competent for trial 
after a fair and adequate competency hearing: 
furthermore, at a subsequent competency hearing, ap- 
pellant consented to the psychiatric reports certifying 
him competent and it was again ordered that he was 
mentally competent to stand trial............-- Reo S 


Conclusion. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,119 


THOMAS E. BLUNT, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant Blunt was charged in a three-count indict- 
ment with two counts of housebreaking in violation of 22 
D.C. CoDE $ 1801 (1961) and one count of grand larceny 
in violation of 22 D.C. CopE § 2201 (1961). After trial 
before a jury and District Judge Corcoran on February 
14, 1966, the jury returned a verdict of guilty on the two 
counts of housebreaking and a not guilty verdict on the 


(1) 
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grand larceny (Tr. 56).' Appellant was sentenced to im- 
prisonment for a period of 3 to 9 years on each convic- 
tion, sentences to run concurrently. 


Pretrial Matters 


The history of appellant’s pretrial mental examinations 
and competency hearings is as follows: On January 29, 
1965. appellant’s motion for mental examination was 
granted and he was committed to St. Elizabeths Hospital. 
On April 5, 1965, a letter was filed with the court from 
Dale C. Cameron, M.D.. Superintendent of St. Elizabeths 
Hospital, which stated that appellant was mentally com- 
petent for trial. A competency hearing was held before 
Judge McGuire on April 15, 1965. At this hearing Eu- 
gene C. Stammeyer, a Ph.D. in clinical psychology and a 
supervisory clinical psychologist at St. Elizabeths Hos- 
pital, testified that based on four tests administered by 
an intern psychologist at St. Elizabeths Hospital and ap- 
pellant’s social history and hospital records appellant was 
not mentally competent for trial (Com. H. Tr. 4-6, 7-11, 
14). Stammeyer admitted on cross-examination that he 
had never talked to appellant nor had he had any personal 
contact at all with appellant (Com. H. Tr. 21). On cross- 
examination Stammeyer further revealed that appellant 
understood he was undergoing a formal mental examina- 
tion, that appellant knew he was charged with crimes and 
might stand trial for them as he had stood trial in the 
past, and that appellant would “understand relatively 
specific facts” testified to at trial although he might not 
understand the “nuances” of the testimony (Com. H. Tr. 
23, 28, 33). Stammeyer also testified that not only was 
appellant not competent but he was presently “insane” 
and should be committed to an institution (Com. H. Tr. 
20-21). 


? The transcript of the trial is referred to as “Tr.” The transcript 
of the competency hearing of April 15, 1965 is referred to as 
“Com. H. Tr.” 
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Dr. Straty H. Economon, M.D., a staff psychiatrist in 
the Maximum Security Division of St. Elizabeths Hos- 
pital, testified next, being called out of turn by the court 
since he had been waiting a long time; no objection to 
this was made by appellant (Com. H. Tr. 41). Dr. Econ- 
omon testified that he was present at a medical staff con- 
ference held on March 31, 1965, at which time appellant’s 
history was reviewed extensively (including the psycho- 
logical data and all other data and reports gathered dur- 
ing appellant’s commitment period) and appellant himself 
was interviewed (Com. H. Tr. 42, 48). Dr. Economon 
further testified that as a result of that conference both 
he and Dr. Platkin, who was present at the conference, 
determined that appellant was presently without mental 
disorder and competent to stand trial, in that he could 
understand the nature of the charges against him and 
properly assist his counsel in his defense (Com. H. Tr. 
43). Defense counsel was limited on cross-examination of 
Dr. Economon to questions which the judge felt were spe- 
cifically relevant to appellant’s present mental competency 
(Com. H. Tr. 44-53). 

After Dr. Economon’s testimony, the Government and 
defense counsel stipulated that appellant’s mother, if 
called, would testify that appellant had experienced severe 
headaches since 1952, particularly after his separation 
from his wife in 1962 and after being shot in 1964; she 
would also testify, among other things, that appellant had 
written a letter from prison saying the doctor there told 
him he had only a short time to live (Com. H. Tr. 53-54). 
Appellant was found competent and it was so ordered on 
April 28, 1965. 

On May 25, 1965, a second mental examination was 
ordered on a motion for independent psychiatric exami- 
nation by appellant’s second counsel, and appellant was 
committed to D.C. General Hospital. On July 20, 1965, 
a letter was filed from D.C. General Hospital, signed by 
Gerhart J. Gordon, M.D., Assistant Chief Psychiatrist, 
and James L. Foy, M.D., Chief Psychiatrist, which stated 
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that appellant Blunt was “of sound mind, able to stand 
trial and to assist counsel in his defense”. On August 31, 
1965, a third mental examination was ordered on a motion 
for independent psychiatric examination by appellant’s 
fourth counsel, and appellant was examined pursuant 
thereto by the Legal Psychiatric Services. On October 21, 
1965, Irwin J. Papish, M.D., Legal Psychiatric Services, 
sent a letter reporting that “Thomas E. Blunt is able to 
understand the proceedings against him and to properly 
assist in the preparation of his defense”. 

Judge McGuire held a second mental competency hear- 
ing on October 26, 1965, and, there being no objection by 
appellant’s fifth counsel to the psychiatric reports and no 
objection to appellant being found mentally competent, the 
judge ordered that appellant was mentally competent to 
stand trial. On January 6, 1966, a third competency hear- 
ing was held: Judge Curran apparently pro forma af- 
firmed the previous orders of mental competency. 


The Trial 


The Government’s evidence at trial showed that Law- 
rence C. Carter, the complainant in count two (house- 
breaking) and count three (grand larceny) was at his 
home at 1442 Taylor Street, Northwest, Washington, D.C. 
during the afternoon of October 16, 1964 (Tr. 7, 14). 
At that time Carter noticed that the front windows on 
the porch of the row house adjoining his, 1444 Taylor 
Street, were wide open and felt that this was strange 
since the people who lived there had gone to work (Tr. 
8,12). Carter then heard “rumbling in the house,” “like 
they were turning over things and a general noise” (Tr. 
9). He called the police who arrived shortly thereafter 
(Tr. 9). 

Detective Augustine Anastasi of the Tenth Precinct, 
Metropolitan Police Department, and several other officers 
responded to 1442 and 1444 Taylor Street, Northwest, 
and after having a conversation with Carter, the police 
surrounded 1444 Taylor Street (Tr. 10, 19, 20). Detec- 
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tive Anastasi and some other officers then entered 1444 
Taylor Street and heard a “commotion”; the house had 
been ransacked and upon further investigation it was 
“revealed they had climbed through the skylight of 1444” 
(Tr. 10, 20, 24). On the roof of each of the row houses 
at 1442 and 1444 Taylor Street is a “lid” that can be 
raised so that a person could enter that house; therefore, 
a person could go from 1444 Taylor Street to 1442 Taylor 
Street by way of the roof (Tr. 12-13). Meanwhile, Carter 
in his house heard a “commotion” upstairs, “like there 
was one or two people running around, something like 
that” (Tr. 14). Carter went to 1444 Taylor Street and 
told Detective Anastasi “that they were in his house” (Tr. 
20). Thereupon, Detective Anastasi went into 1442 Tay- 
lor Street, “heard a commotion upstairs”, went up the 
stairs and met appellant coming down the stairs (Tr. 11, 
21). Appellant was arrested for housebreaking (Tr. 21). 
Both Carter and Detective Anastasi identified appellant 
in court as the same person Detective Anastasi had ar- 
rested on October 16, 1964 coming down the stairs inside 
Carter’s house (Tr. 11-12, 21). 

Shortly before appellant’s arrest, Carter had put his 
wallet containing $180 on his upstairs dresser; after ap- 
pellant’s arrest, the money was missing (Tr. 13). Inci- 
dent to his arrest. appellant was searched by Detective 
Anastasi; no money was found on appellant: however, a 
screwdriver and “two pins that go into hinges of a door” 
were found on appellant’s person (Tr. 22). These items 
were identified in court and introduced into evidence 
without objection (Tr. 22-25). The two pins “were found 
to be taken from the rear door of 1444 Taylor Street” 
(Tr. 22, 24). Immediately after being arrested, appellant 
admitted that there was another person involved which 
conformed to Detective Anastasi’s belief that he “had 
heard two” (Tr. 26-27). 

John E. Gutridge, Jr., the complainant in count one 
(housebreaking), lived at 1444 Taylor Street, Northwest, 
and returned home to this address after work on October 
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16, 1964 around 6:30 p.m. (Tr. 27-28). Gutridge found 
his house had been entered, the back door “had been 
taken off the hinges” and “the front window had been 
broken into” (Tr. 29). He also found that 


the upstairs had obviously been ransacked, things had 
been gone into and a number of articles were—my 
topcoat for one thing was put in a suitcase and a 
vacuum cleaner next to it as though it were ready 
for somebody to take them. (Tr. 29.) 


No items were missing. however (Tr. 29). Neither Gut- 
ridge nor Carter had given appellant permission to enter 
their respective homes or take any property (Tr. 18, 28, 
30). 

The Government then rested; whereupon, appellant 
moved for a judgment of acquittal which was denied (Tr. 
30-31). A short recess was taken during which time ap- 
pellant was allowed to personally address the judge (Tr. 
32-33). Appellant asked the judge for a continuance to 
obtain witnesses who appellant claimed would testify “that 
I did not housebreak, that I only unlawfully entered”; 
appellant did not specify who the witnesses were but he 
did claim that his trial counsel tried but “couldn’t get 
them” and indicated that he himself did not know where 
they were (Tr. 33-34). The continuance was denied by 
the trial judge (Tr. 35-37). Appellant then rested, hav- 
ing offered no evidence (Tr. 37). 

The trial judge inquired whether counsel had any spe- 
cial instructions they wanted given, and appellant’s coun- 
sel replied in the negative (Tr. 38). Thereupon, counsel 
for the Government and appellant made their closing ar- 
guments to the jury and the judge gave the instructions 
(Tr. 38-44, 45-55). The trial judge did not give an un- 
lawful entry-lesser included offense instruction (Tr. 45- 
55). Before sending the jury to deliberate, the trial judge 
inquired whether either counsel had anything further; 
both counsel replied in the negative (Tr. 55). 
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STATUTES AND RULES INVOLVED 


Title 22, District of Columbia Code, Section 1801 
(1961), provides in pertinent part: 


Whoever shall, either in the night or in the day- 
time, break and enter, or enter without breaking, 
any dwelling, bank, store, warehouse, shop, stable, or 
other building, or any apartment or room, whether 
at the time occupied or not . . . with intent to... 
commit any criminal offense, shall be imprisoned for 
not more than fifteen years. 


Title 22, District of Columbia Code, Section 3102 
(1961), provides in pertinent part: 


Any person who, without lawful authority, shall 
enter, or attempt to enter, any public or private 
dwelling, building or other property, or part of such 
dwelling, building or other property, against the will 
of the lawful occupant or of the person lawfully in 
charge thereof . . . shall be punished by a fine not 
exceeding $100 or imprisonment in the jail for not 
more than six months, or both, in the discretion of 
the court. 


Rule 30, Federal Rules of Criminal Procedure, provides 
in pertinent part: 


No party may assign as error any portion of the 
charge or omission therefrom unless he objects there- 
to before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds of his objection. 


Rule 31(c), Federal Rules of Criminal Procedure, pro- 
vides in pertinent part: 


Conviction of Less Offense. The defendant may be 
found guilty of an offense necessarily included in the 
offense charged * * *. 

Rule 52(b), Federal Rules of Criminal Procedure, 
provides: 


Plain error. Plain errors or defects affecting sub- 
stantial rights may be noticed although they were 
not brought to the attention of the court. 


SUMMARY OF ARGUMENT 


I 


Appellant’s failure to request an unlawful entry in- 
struction in a housebreaking case precludes him from 
attacking the lack of such instruction on appeal. There 
certainly was not plain error here since appellant made 
a tactical decision not to request a lesser offense instruc- 
tion: further, appellant does not have an inherent or sub- 
stantial right to have a lesser offense instruction given. 
Even if requested, an unlawful entry instruction could 
not have been given since unlawful entry is not a neces- 
sarily included lesser offense of housebreaking; unlawful 
entry contains certain elements (we., entry without au- 
thority) that are not needed for a housebreaking convic- 
tion. Finally, this Court need not even reach the above 
issues since, even if resolved in appellant’s favor, they 
would not affect the sentence to be served. 


St 


The trial judge did not abuse his wide discretion in 
denying appellant’s personal request for continuance to 
obtain witnesses after the close of Government’s case. 
Appellant failed to make the necessary showing; he did 
not show who the witnesses were, what their testimony 
would be or whether the witnesses probably could be ob- 
tained. Furthermore, appellant’s own trial counsel did 
not see any merit in the request for continuance. 


II 


Appellant was accorded a fair, full and adequate men- 
tal competency hearing. The testimony covers 50 pages 
of transcript and appellant’s chief witness testified a sub- 
stantial part of the time. Although the judge strictly 
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limited appellant’s cross-examination to the issue at hand, 
he never forced appellant to conclude his cross-examina- 
tion or rest his case. In any event, subsequent to this 
hearing appellant was certified mentally competent for 
trial by two additional psychiatric services. Appellant did 
not object to this certification and as a result of his con- 
sent an order finding him mentally competent to stand 
trial was issued. Any deficiencies in the previous compe- 
tency hearing were rendered harmless by appellant’s con- 
sent to the subsequent order finding him competent for 
trial. 


ARGUMENT 


I. The absence of an instruction on unlawful entry was 
not error, let alone plain error. 


A lesser included offense instruction need only be given 
where three prerequisites are met: (1) a request by the 
defendant or the Government,” (2) the lesser offense in- 
volved is “an offense necessarily included in the offense 
charged”,* and (3) there is a disputed factual element in 
the greater offense which is not a requisite for conviction 
of the lesser included offense.* 


2 (James L.) Smith v. United States, D.C. Cir. No. 19930, decided 
July 8, 1966 (per curiam with a concurring notation): Britton v. 
United States, 112 U.S. App. D.C. 207. 301 F.2d 531 (1962). 
Appellee also believes that there would be no error if the trial 
judge sua sponte gives a lesser included offense instruction and the 
other prerequisites are met. 


3 Fep, R. Crim. P. 31(c): Kelly v. United States, U.S. App. 
D.C. ——-, 370 F.2d 227 (1966): Crosby v. United States, 119 U.S. 
App. D.C, 244, 339 F.2d 743 (1964). 


*See Sansone v. United States, 380 U.S. 343 (1965): Berra v. 
United States, 351 U.S. 131 (1956); Sparf v. United States, 156 U.S. 
51 (1895); Broughman v, United States, 124 U.S. App. D.C. 54, 
361 F.2d 71 (1966): Driscoll v. United States, 356 F.2d 324 (1st 
Cir. 1966); United States v. Markis, 352 F.2d 860 (2d Cir. 1965): 
Greenfield v. United States, 119 U.S. App. D.C. 278, 341 F.2d 411 
(1964); Mop. PEN. Copk $1.06 (Prop. Off. Draft) Comment. 
Ten. Draft No. 5, p. 42-43. 
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Failure of appellant to request a lesser included offense 
instruction at trial, as occurred in the present case, pre- 
cludes him from claiming plain error on appeal. FED. R. 
Crim. P. 30: (James L.) Smith v. United States, D.C. 
Cir. No. 19930. decided July 8, 1966; Britton v. United 
States, 112 U.S. App. D.C. 207, 301 F.2d 531 (1962). 
One reason for this rule is that the decision whether or 
not to request a lesser included offense instruction is gen- 
erally a tactical decision.* Strategy of defense counsel is 
certainly not subject to review by an appellate court, if 
at all, in the form of a plain error claim to an omitted 
instruction. See Troublefield v. United States, US. 
App. D.C. ; , 372 F.2d 912, 919 (1966). The 
other major reason for this rule is that a lesser included 
offense instruction is not necessary to assure a defendant 
a fair trial. The purpose of the lesser included offense 
doctrine is to aid the prosecution and prevent its case 
from failing where some element of the crime charged 
was not made out; the doctrine was not intended to pro- 
vide the jury with a method of dispensing mercy. Kelly 
v. United States, U.S. App. D.C. , 870 F.2d 227 
(1966). Thus, the defendant does not have an inherent 
right to a lesser included offense instruction; the defend- 
ant has been given the privilege of having a lesser in- 
cluded offense instruction given when requested by him 
so that he is put on an equal footing with the Govern- 
ment. Situations where the trial court fails to give a 
reasonable doubt instruction, a presumption of innocence 
instruction* or a burden of proof instruction do involve 


* Bazelon, C.J., concurring. In the absence of a request by 
counsel] for an instruction on the lesser included offense and 
in the absence of an allegation that such failure resulted from 
inadvertence rather than a tactical decision, I agree to af- 
firmance of the conviction in this case. (Emphasis added.) 

(James L.) Smith v. United States, supra note 2, The majority in 
this case apparently attached no limitation to the request require- 
ment. 

“See McDonald v. United States, 109 U.S. App. D.C. 98, 284 
F.2d 232 (1960). 
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the defendant’s right to a fair trial and the “plain error” 
rule of Fep. R. Crim. P. 52(b) can serve to correct it. 
However, the failure to give a lesser included offense in- 
struction does not involve any such denial of a substantial 
right of the accused; and such lesser included offense in- 
struction is the exact type of instruction that FED. R. 
Crim. P. 30 encompassed when it provided in pertinent 
part, 


No party may assign as error any portion of the 
charge or omission therefrom unless he objects there- 
to before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds of his objection. 


In the present case, appellant’s trial counsel did not re- 
quest a lesser included offense instruction, when given an 
opportunity to do so by the trial judge both before and 
after the instructions were given, and appellant is there- 
fore estopped from attacking the lack of such instruction 
as plain error on appeal. 

A “necessarily included” lesser offense under Fep. R. 
Crim. P. 3l(c) is determined by “whether all the ele 
ments of the lesser offense . . . are also elements of the 
greater offense”. Kelly v. United States, supra, —— U.S. 
App. D.C. at , 370 F.2d at 228. “What is controlling 
is the offense charged in the indictment, not the offense 
established by the trial proof... .” Kelly v. United 
States, supra, U.S. App. D.C. at . 870 F.2d at 
228 (unlawful possession of narcotics (33 D.C. CODE 
$402) is not necessarily included in facilitating the con- 
cealment or sale of narcotics (21 U.S.C. § 174) although 
the proof at trial showed that defendant possessed the 
narcotics) ; Crosby v. United States, 119 U.S. App. D.C. 
244, 339 F.2d 743 (1964) (assault with a dangerous 
weapon (22 D.C. CopE § 502) is not necessarily included 
in robbery (22 D.C. Cope § 2901) although the proof at 
trial showed that defendant struck complainant over the 
head with a bottle). 
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Under the above standards, unlawful entry (22 D.C. 
Cove $3102) is not a “necessarily included” lesser offense 
of housebreaking (22 D.C. CopE $1801) since certain 
elements of unlawful entry are not also elements of house- 
breaking.” Those elements of unlawful entry not included 
in housebreaking are entry “without lawful authority” 
and entry “against the will of the lawful occupant or of 
the person lawfully in charge thereof”. A housebreaking 
ean be committed where the entry is with the owner’s 
permission.? For example, in Commonwealth v. Schultz, 
168 Pa. Super. 435, 79 A.2d 109, cert. denied, 342 US. 
842 (1951) a statutory burglary conviction was upheld 
where the defendant entered a public tavern during busi- 
ness hours with intent to steal. 

Furthermore, this Court need not even reach the above 
issues since. even if resolved in appellant’s favor, they 
would not affect the sentence to be served. Appellee con- 
cedes that there was a disputed factual element in the 
count two housebreaking ‘involving Mr. Carter’s house at 
1442 Taylor Street) that was not a requisite for an un- 
lawful entry conviction, that element being the intent to 
steal. However, in the count one housebreaking (involv- 
ing Mr. Gutridge’s house at 1444 Taylor Street), there 
was nothing before the jury to indicate that appellant 
was free from an intent to steal. Thus, in the count one 
housebreaking there was not a disputed factual element. 
Therefore, since there was no error in the count one 
housebreaking conviction and the sentence for the count 
two housebreaking is coterminous and concurrent with the 
count one housebreaking sentence, appellant’s contention 


? This issue was raised in Britton v. United States, supra note 2, 
but was not reached. 


* 22 D.C. Cope § 2192 (1961). 


“Commonwealth v. Schultz, 168 Pa, Super. 435, 79 A.2d 109, 
cert. denied, 242 U.S. 842 (1951); State v. Bull, 47 Idaho 336, 
276 P. 528 (1929) (entry of a poolroom open for business) ; People 
v. Brittain, 142 Cal. 8, 75 P. 214 (1904) (entry of store during 
business hours); People v. Barry, 97 Cal. 481, 29 P, 1026 (1892) 
(entry into grocery store during daytime business hours). 
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concerning the failure to instruct on unlawful entry in the 
count two housebreaking is moot. See Hirabayashi v. 
United States, 320 U.S. 81 (1943); Smith v. United 
States, 122 U.S. App. D.C. 339, 853 F.2d 877 (1965) ; 
Moore v. United States, 117 U.S. App. D.C. 376, 330 F. 
2d 842 (1964). 


Il. The trial judge did not abuse his discretion in denying 
appellant’s request for continuance after the close of 
the Government’s case. 


(Tr. 33-37) 


The refusal of a trial judge to grant a continuance is 
a matter of discretion and such refusal will not be re- 
versed on appeal except for an abuse of discretion. Avery 
v. Alabama, 308 U.S. 444 (1940); Neufeld v. United 
States, 73 U.S. App. D.C. 174, 118 F.2d 375 (1941), cert. 
denied sub nom. Ruben v. United States, 315 U.S. 798 
(1942). In Neufield v. United States, supra, this Court 
stated: 


If the continuance is sought for the purpose of secur- 
ing the attendance of witnesses, it must be shown 
who they are, what their testimony will be, that it 
will be relevant under the issues in the case and 
competent, that the witnesses can probably be ob- 
tained if the continuance is granted, and that due 
diligence has been used to obtain their attendance for 
the trial as set. 73 U.S. App. D.C. at 179, 118 F.2d 
at 380. 


Appellant himself’ in the present case made the re- 
quest for a continuance to locate witnesses but he did not 
state who the witnesses he wanted were (Tr. 33-37). Nor 
did he specify what their testimony would be (Tr. 33-34). 
Such specificity is necessary. See Payton v. United States, 
96 U.S. App. D.C. 1, 2, 222 F.2d 794, 796 (1955). All 


1° Apparently, appellant’s trial counsel, who was appellant’s fifth 
appointed counsel, felt that the request for continuance Was so 
frivolous that he could not in good conscience request it (Tr. 34). 


14 


that the trial judge was told was that the witnesses ap- 
pellant wanted would testify “that I did not housebreak, 
that I only unlawfully entered” (Tr. 33). One is hard 
put to visualize competent witnesses who could testify 
what was going on in appellant’s mind when he entered 
1444 and 1442 Taylor Street. Furthermore, appellant 
indicated that he did not know the present whereabouts 
of these witnesses and that his counsel had not been able 
to find them (Tr. 34). Finally, appellant waited until 
the close of the Government’s case to make his request 
for the continuance. In light of the late stage in the 
case *! the request was made and the lack of showing, and 
considering the fact that appellant’s counsel apparently 
saw no valid reason to seek a continuance, the trial judge 
did not abuse his discretion in denying the request for 
continuance. 


Wl. Appellant was determined mentally competent for 
trial after a fair and adequate competency hearing; 
furthermore, at 2 subsequent competency hearing, ap- 
pellant consented to the psychiatric reports certifying 
him competent and it was again ordered that he was 
mentally competent to stand trial. 


(Com. H. Tr. 3-55) 


Appellant was accorded a fair, full and adequate mental 
competency hearing on April 15, 1965; the testimony cov- 
ers approximately 50 pages of transcript (Com. H. Tr. 
3-55). Appellant’s chief witness, Eugene C. Stammeyer, 
clinical psychologist at St. Elizabeths Hospital, testified 
at length for appellant (Com. H. Tr. 4-40). Disregard- 
ing all of this, appellant now claims that the hearing was 


“In J.B. Hanger, Inc. v. United States, 81 U.S. App. D.C. 408, 
160 F.2d 8 (1947), this Court held that it was an abuse of discretion 
to deny a continuance to obtain witnesses after the close of the 
Government's case where the Government had represented before 
trial that its case would take 10 days to present but, in fact, closed 
its case 2 and 1% days after the trial began. The distinction between 
the Hanger case and the present case is obvious: appellant’s reliance 
on the case is inapposite. 
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unfair because some of his questions asked on cross-exam- 
ination of Dr. Economon, Government’s expert witness 
and staff psychiatrist at St. Elizabeths Hospital, were ex- 
cluded by the judge. The judge merely attempted to keep 
the cross-examination directed specifically toward Dr. 
Economon’s opinions on this matter and the reasons there- 
for (Com. H. Tr. 44-55). Although the extent of cross- 
examination is within the sound discretion of the judge, 
Glasser v. United States, 315 U.S. 60, 83 (1942); Alford 
v. United States, 282 U.S. 687, 694 (1931); Middleton 
v. United States, D.C. Cir. No. 20798, affirmed by order 
May 22, 1967, at no time did the judge cut of appellant’s 
counsel from cross-examining Dr. Economon; appellant’s 
counsel was not ordered to conclude his cross-examination 
of Dr. Economon but did so freely (Tr. 53). 

Appellant also claims now that he was denied an op- 
portunity to ask Dr. Economon certain hypothetical ques- 
tions, since the judge swa sponte called Dr. Economon to 
testify before appellant had an opportunity to produce 
testimony to support the factual basis of the hypothetical 
questions. When the facts which were the basis for the 
hypothetical questions were stipulated to, Dr. Economon 
had been excused, and thus, could not be asked the ques- 
tions (Com. H. Tr. 54-55). However, nothing prevented 
appellant from requesting that Dr. Economon be recalled. 
but this was not done (Com. H. Tr. 55). Apparently, 
appellant’s counsel felt that the hearing was sufficient and 
saw no real reason or need to recall Dr. Economon. 

In any event, subsequent to the April 15, 1965 compe- 
tency hearing in which appellant was found mentally 
competent to stand trial based on Dr. Economon’s testi- 
mony and the letter from St. Elizabeths Hospital of April 
5, 1965, appellant underwent two separate, additional 
competency examinations. One examination was conducted 
by D.C. General Hospital and they reported appellant 
“able to stand trial and to assit counsel in his defense” 
on July 20, 1965. The other examination was conducted 
by the Legal Psychiatric Services and they reported that 
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“Thomas E. Blunt is able to understand the proceedings 
against him and to properly assist in the preparation of 
his defense” on October 21, 1965. On October 26, 1965, 
a competency hearing was held at which appellant con- 
sented to the psychiatric reports certifying him mentally 
competent and it was again ordered that he was mentally 
competent to stand trial; no testimony was taken. The 
judge was not bound to hear testimony on the issue of 
competency since the defendant was certified to be compe- 
tent and there was no objection by him to such certifica- 
tion. Whalem v. United States, 120 U.S. App. D.C. 331, 
346 F.2d 812. cert. denied, 382 U.S. 862 (1965). Thus, 
for a second time appellant was properly found mentally 
competent to stand trial, and if there were deficiencies in 
the competency hearing of April 15, 1965, these deficien- 
cies were rendered harmless by appellant’s subsequent 
consent to certification of competency by three separate 
psychiatric services. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
CaRL S. RAUH, 
Assistant United States Attorneys. 
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